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Existing Contracts 

The material shortages will result in significant delays to my current projects. How can I protect 

myself? 

There are already clauses within MBAV domestic contracts that allow for extension of times where 
circumstances change due to no fault of the builder, such as general unavailability of materials. We 
strongly encourage that you utilise these clauses in any instance in which there will be a delay to the 
construction period. This not only notifies the owner and keeps them informed, but it also extends the 
construction period of your contract and protects you from liquidated damages claims from the owner.  
 
I have contracts which have already been signed and underway with some clients. Now the prices 
have increased from my suppliers, how can I pass that cost onto owners?  
 
The Domestic Building Contracts Act 1995 (DBCA) creates limitations around the circumstances in which 
the builder can lawfully seek additionally payment from the Owner. Generally speaking, a fixed price 
Major Domestic Building Contract should not be changed due to an increase in the cost of materials you 
are providing. However, if you have utlised Prime Cost and Provisional Sum items, you will be able to 
charge Owners accordingly. Likewise, in instances in which plans and/or specifications have changed 
from the initial contract, you can issue a variation to the contract.  
 
Can I simply do a variation to my contract to increase the price?  
 
You should speak with the Owners about the price increases you are facing and the shortages of supply 
throughout the industry. If the Owners agree to meet the cost increases you are facing, you may be able 
to agree to a variation. However, the Owner is not obligated to accept variations of this nature and is 
entitled to refuse them. In addition, the DBCA provides a statutory right to Owners to terminate 
contracts in circumstances in which the contract price rises by 15% or more. As such, you should treat 
this option with caution.  
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Without passing on the cost increases to Owners, my contract is not financially viable. Can I terminate 
the contract?  
 
Terminating a contract is not necessarily a viable option to avoid cost increases and if not entitled to do 
so, you risk opening yourself up to legal claims. Accordingly, ensure you do not mention an intention to 
terminate to Owners as this may indicate repudiation from your end and lead to significant damages 
against you.  You should always seek legal advice to discuss the possibility of termination.  
 
 

New Contracts 

I have upcoming jobs in the pipeline. How can I protect myself contractually?  

1. Ensure the construction period within your contract adequately allows for the period of 

construction including any extra time needed to receive materials (if this extends beyond what 

has been allowed, apply for an extension of time, as explained above).   

2. Consider the use of Prime Cost and Provisional Sums where appropriate. Ensure the allowance is 

reasonable based on the information you have available to you at the time of entering the 

contract. If the price increases at the time of construction a Prime Cost or Provisional Sum will 

allow you to pass the increase onto the Owners. However, should the prices fall below the 

original allowance, you will need to charge those prices to the Owner and ensure the savings are 

passed on to them.  

3. Consider having very detailed specifications in your contract from the beginning. If you are 

required to supply a different material, the contract will need to be changed via variation to 

reflect this. Remember, if the Works are not in accordance with the plans and specifications, 

they are considered to be defective under the legislation.  

There is uncertainty within the industry around materials and supply shortages, can I use a cost-plus 

contract? 

The legislation only allows limited circumstances in which a domestic cost-plus contract can be used.  

- contracts for work entered into on or after 1 August 2017 that it is reasonably estimated will cost 

$1 000 000 or more; 

- domestic building contracts for public construction where the Crown or a public entity is a party 

to the contract; 
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- the work to be carried out under the contract involves the renovation, restoration or 

refurbishment of an existing building and it is not possible to calculate the cost of a substantial 

part of the work without carrying out some domestic building work. 

Unless your project fits into one of these categories, we are of the opinion that the current material 

shortage is not a sufficient reason to enter into a Cost-Plus contract. Please be aware that there are 

penalties should you be found to be using a Cost-Plus contract when not entitled to do so.  Please speak 

with our Legal Department should you be considering the use of a Cost-Plus contract.  

Contracts with Suppliers 

My usual supplier has contacted me stating that all of their prices will be increasing immediately. Is 
there anything I can do to protect myself?  
 
If you have an existing agreement in place with a supplier, you may have rights under the terms of that 
agreement. If you have previously agreed a price for materials or work, you may have contractual rights 
to enforce that price. This will vary on the specific factual circumstances and we recommend seeking 
advice. 
 
 
 
 
Disclaimer:  
The information provided above is general in nature and should not be relied upon as legal advice. 
Members can contact the Master Builders Legal Department on 9411 4555.  


